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LIPEZ, Circuit Judge. Lyndon Benjam n appeals his

convictions for one count of bank fraud, in violation of 18
U.S.C. 8 1344, and two counts of engaging in transactions over
$10,000 with property derived from a specified unlawful
activity, inviolation of 18 U.S.C. §8 1957(a) and 18 U.S.C. § 2.
Benjam n asserts six arguments on appeal. W reject each of his
argunments and affirm his convictions.

| . Background

We briefly describe the facts of this case, in the
i ght nost favorable to the verdict, discussing the details nore
fully in our consideration of Benjamn's challenge to the
sufficiency of the evidence.

In February 1998, Benjam n obtained a Massachusetts
photo identification card using the false nane "Ral ph Chapel"
and an unaut horized social security nunber. He also filed a
busi ness certificate with the City of Boston for a business
cal |l ed Eastside Mdtorsports. On March 31, 1998, Benjam n used
the false identification card to open a bank account at Fleet
Bank in the name of "Ral ph Chapel d/b/a Eastside Mtorsports”
(East si de Motorsports account). He made a deposit of $100 to

open the account.



On April 9, 1998, a nman identified as lan DeCosta
deposited two checks totaling approxi mtely $202,000 into the
account recently opened by Benjam n. Frank Maggelet, a fraud
i nvestigator enployed by Fleet Financial G oup, testified that
t hese deposits were made with deposit slips issued by the bank
and pre-printed with the account information for the Eastside
Mot or sports account that Benjam n had just opened.! These checks
wer e made payable to Stratus Conputer, Incorporated. Testinony
at trial indicated that these checks were intended to go to a
post office box for processing, and that Stratus did not
authorize the deposit of +the checks into the Eastside
Mot or sports account.

Benjanm n nade |arge withdrawals from the account the
same day that DeCosta made the deposit of over $200, 000.
Specifically, he wote two checks, for $25,6000 each, to Prine
Speed, an auto parts business. Benjamn wote a third check for
$30, 000 to Uni que Creations hair salon. Additional draws on the
account totaling $18, 700 were made with checks witten to cash

and signed by Ral ph Chapel on April 13, 14, 28, and 30, 1998.

1 Al 't hough Maggel et originally m sidentified the individual
who deposited these checks as Benjamn, not DeCosta, he
testified at trial that he made this msidentification on the
basis of photographs of the defendant he considered to be of
poor quality. This msidentification does not affect our
anal ysi s.
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Surveil |l ance photographs indicated that Benjam n was the person
cashing all of these checks.

On April 16, 1998, Benjam n purchased a bank check for
$10,900 from Citizens Bank. This check was made payable to
Benjanm n, and the nane "Ral ph Chapel" was noted on the line of
the check marked "neno." Benjam n purchased a second bank check
for $17,000 from BankBoston on April 17, also made payable to
"Lyndon Benjam n." Benjam n used these checks to purchase a
1998 Lexus in his own nane.

On May 11, 1998, two checks totaling approximtely
$180, 000 were deposited into the Eastside Mtorsports account.
Surveill ance photos from the bank indicated that Benjam n nmade
t hese deposits. One of the checks, in the anmount of
approxi mately $170, 000, was made payable to Ben & Jerry's, and
the other check, in the anount of approximtely $10,000, was
made payable to Cl earnmount Corporation. Representatives from
t hese conpanies testified that Benjanm n was not authorized to
obtain these funds or deposit theminto the Eastsi de Mdtorsports
account.

During this time, Benjamn, as Ralph Chapel, also
cashed six checks from Prime Speed, the auto parts business to
whi ch he had written two checks of $25,000 each on the day that

DeCosta first deposited |large sunms of nopney into the Eastside
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Mot or sports account. These six checks, ranging in anount from
$2,000 to $19, 900, were all made payabl e to Ral ph Chapel, doing
busi ness as Eastside Motorsports. The checks were cashed by
Benjam n using the name Ral ph Chapel and his Mssachusetts
identification card. Kevin Prinmus, the owner of Prine Speed,
testified that these checks were refunds to Benjam n of deposits
he had nade for auto parts that Prinus was subsequently not able
to obtain fromhis suppliers.

A nine-count indictment was returned agai nst Benjam n
on Septenber 23, 1998. Count one charged himw th bank fraud in
violation of 18 U.S.C. 8 1344. Counts two through seven charged
him with noney laundering in violation of 18 U S. C. 8§
1956(a)(1)(B)(i).? Counts eight and nine charged Benjamin with
engaging in nonetary transactions over $10,000 with property
derived from a specified unlawful activity, in violation of 18
US C 8§ 1957(a) and aiding and abetting that offense, in
violation of 18 U.S.C. 8 2. Following a six-day trial in April
1999, a jury convicted Benjam n of counts one, eight, and nine.
He was sentenced in Novenmber 1999 to three years in prison and
ordered to make restitution to Fleet Bank of approximtely

$160, 000.

2 The jury acquitted Benjanmi n of the six counts of noney
| aunderi ng.
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Benjanm n nakes the follow ng argunments on appeal: 1)
t he evidence was insufficient to support his convictions; 2) the
district court inproperly instructed the jury; 3) there was a
vari ance between the allegations in the indictment and the proof
offered at trial; 4) the governnent failed to disclose
excul patory evi dence; 5) African-Anmericans were underrepresented
on Benjamin's jury venire; and 6) he was denied effective
assi stance of counsel. Benjam n has not appealed his sentence
or the order that he pay restitution. W reject his clainms and
affirmhis convictions.

I'l. Sufficiency of the Evidence

Fol | owi ng the cl ose of the governnent's evidence, and
at the end of the trial, Benjam n noved unsuccessfully for a
judgnment of acquittal pursuant to Fed. R Crim P. 29. I n

considering Benjamn's challenge to the sufficiency of the

evi dence on appeal, we viewthe evidence and draw all inferences
in the light nost favorable to the prosecution. See United
States v. Baldyga, 233 F.3d 674, 678 (1st Cir. 2000). "The

evidence is legally sufficient so long as, taken as a whole, it
warrants a judgnment of conviction.” [d. W exanm ne both direct
and circunstantial evidence in making this evaluation. 1d.

A. Bank Fraud



I n Count One of the indictnment, the governnent charged
t hat Benjam n

did knowi ngly execute and attenpt to execute
a schenme and artifice to defraud Fl eet Bank,
a federally insured financial institution

and to obtain nmoney owned by and under the
custody and control of Fleet Bank, by neans
of fal se and f raudul ent pr et enses,
representations and promses, in that he
deposited into a fraudul ently opened account
at Fleet Bank checks he knew to be stolen
and to contain forged endorsenents; and then
wi t hdrew or otherw se transferred out of the
account a portion of the nonies so deposited
and credited to the fraudul ent account.

"To prove bank fraud under 18 U.S.C. § 1344,3 the prosecution
must show beyond a reasonable doubt that the defendant (1)
engaged in a scheme or artifice to defraud, or made false
statenments or mnmisrepresentations to obtain noney from (2) a
federally insured financial institution; and (3) did so

knowi ngly." United States v. Brandon, 17 F.3d 409, 424 (1st

Cir. 1994). See also United States v. Kenrick, 221 F.3d 19, 30

(1st Cir. 2000). A schene or artifice to defraud is "any pl an,

3 The bank fraud statute, 18 U.S.C § 1344, provides:

Whoever know ngly executes, or attenpts to execute, a
scheme or artifice--

(1) to defraud a financial institution; or

(2) to obtain any of the noney, funds, credits,
assets, securities, or other property owned by, or
under the custody or control of, a financia

institution, by means of false or fraudul ent
pretenses, representations, or prom ses;

shall be fined not nore than $1, 000, 000 or inprisoned
not nmore than 30 years, or both.
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pattern or course of action, including false and fraudul ent
pretenses and m srepresentations intended to deceive others in

order to obtain sonething of value.” United States v. Blasini-

Ll uberas, 169 F.3d 57, 65 (1st Cir. 1999) (quotations omtted).
The prosecution nmust prove that the schene involved a materi al
fal sehood, and that the defendant had an intent to defraud the

bank. See Kenrick, 221 F.3d at 30. W have defined "intent to

defraud" as "an intent to deceive the bank in order to obtain
fromit noney or other property.” 1d.

We find anpl e evidence of Benjamn's intent to deceive
Fl eet Bank. Maggelet testified that Benjam n opened an account
at Fl eet under a fal se nane and social security nunmber, and that
t he busi ness, Eastside Mtorsports, in whose nane the account
was opened, did not actually exist. An enpl oyee of Stratus
Computer testified that neither DeCosta nor Benjamn was
authorized to cash or deposit the two checks totaling over
$200, 000, made payable to Stratus Conputer, into the Eastside
Mot or sports account. Notw thstandi ng Benjam n's contention that
he did not know the noney deposited by DeCosta was stolen, the
jury could have i nferred Benjam n's awareness of this fraudul ent
transaction, and acqui escence to it, from DeCosta's use of the
pre-printed deposit slip for the Eastside Mdtorsports account

(presunmably i ssued to Benjam n, as Ral ph Chapel, after he opened

- 8-



the account) and the fact that Benjamn wote three checks
totaling $80,000 withdrawi ng noney from the account |ater that
sane day. Surveill ance photos at the bank indicated that
Benjam n hinself deposited two | arge checks into the account on
May 11, 1998. Enpl oyees of the conpanies to which those checks
were made payable testified that Benjam n was not authorized to
deposit those checks, wth fraudulent endorsenents, into the
East si de Mot orsports account.

The jury could have found further that this deception
and DeCosta's deposit were i ntended to obtain sonething of val ue
from the bank because the Eastside Mdtorsports account was
credited for over $370,000 as a result of the deposits Benjanin
and DeCosta made. Benjanm n benefitted further fromthe schene
t hrough his withdrawal from the account of |arge ambunts of the
stol en funds he had deposited there, using the fal se nane Ral ph
Chapel .

B. Engaging in Monetary Transactions Over $10,000 in Property
Derived From a Specified Unlawful Activity

Counts eight and nine charged Benjam n with violating
18 U.S.C. § 1957, which crimnalizes "know ngly engag[ing] or
attempt[ing] to engage in a nonetary transaction in crimnally
derived property of a value greater than $10,000 and
derived fromspecified unlawful activity." Specifically, count
ei ght charged a nonetary transaction on April 16, 1998 invol vi ng
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a Citizens Bank check made payable to Lyndon Benjamn in the
amount of $10, 893.60. Count nine charged a nonetary transaction
on April 17, 1998 involving a BankBoston check nade payable to
Lyndon Benjam n in the anount of $17,000. The governnent had to
establish in the circunstances of this case that the noney used
to purchase the bank checks could be linked to the account
Benjam n had fraudul ently established at Fl eet Bank and funded
with stol en noney.

Benjanmin cites three deficiencies in the § 1957
evidence. He claims that the governnment failed to prove: (1)
t hat he knew the property was derived froma specified unl awf ul
activity; (2) that he knew the transactions involved crimnally
derived property; and (3) that the two nonetary transactions
involving the bank checks affected interstate comrerce. I n

United States v. Richard, 234 F.3d 763 (1st Cir. 2000), we

consi dered the prosecution's burden of proof for the el ements of
8§ 1957 relating to "specified unlawful activity" and "crimnally
derived property":

A defendant may not be convicted under
section 1957(a) unless he knew that the
transaction involved "crimnally derived
property,” but he need not know that the
property was derived from the "specified
unl awful activity." 18 U.S.C. § 1957(c).
In other words, the governnent nust prove
(1) that [the defendant] had gener al
know edge of the subject property's crim nal
nature, and (2) that the property, in fact,
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was derived froma specified offense |isted

in 18 U.S.C. 8§ 1956(c)(7). 18 U.S.C. 8§

1957(f)(3). The governnment need not prove

that [the defendant] had know edge of the

specified offense, or that he commtted it.
Ri chard, 234 F.3d at 769. We discuss the elenments of the
of fense in turn.

1. Property derived froma specified unlawful activity

We easily dispose of Benjamn's argument that the
governnment had to prove that he knew the two bank checks were
derived froma specified unlawful activity. This claimm sreads
the plain | anguage of 8 1957. Subsection (c) of that statute
states: "the Governnent is not required to prove the defendant
knew t hat the offense fromwhich the crimnally derived property

was derived was specified unlawful activity." 18 U.S.C. 8§

1957(c). See also United States v. Gabriele, 63 F.3d 61, 65

(1st Cir. 1995). It is sufficient under § 1957 that the two
bank checks were, in fact, derived from bank fraud, which is
listed in 18 U S.C. 8§ 1956(c)(7) as a specified unlawf ul
activity. Benjamn's |ack of know edge that bank fraud i s anmong
the enunerated activities was irrelevant.

As we have explained in the preceding section, there
was anpl e evidence fromwhich the jury could have concl uded t hat
Benjam n comm tted bank fraud when he opened the account with an
assunmed nane, presented stolen checks for deposit, asked that
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the funds be credited to the Eastside Mdtorsports account, and,
as Ral ph Chapel, obtained cash fromthe funds in this account
either by witing checks drawn on the account directly to cash,
or by witing |arge checks to Prinme Speed and receiving checks
back from Prine Speed which he then cashed. More specifically,
Benj amin cashed a check for approximately $19,900 from Prine
Speed on April 14. Benjamn also withdrew $8,700 in cash from
t he Eastside Motorsports account in two transactions on April 13
and April 14. Thus, Benjam n had a total of $28,600 cash in his
possession only a few days before he obtained bank checks on
April 16 and April 17 for $10,900 and $17,000, respectively.
Based on this evidence, the jury could have inferred that
Benjam n used that cash, which was derived from bank fraud, to
obtain the two bank checks. Thus, the jury could have concl uded
that the two bank checks charged in counts eight and nine were
in fact drawn on funds obtained from a specified unlawf ul

activity. 4

4 While the government did not have to prove that Benjamn
knew the property was derived from a specified unlawf ul
activity, the district court instructed the jury that they
needed to find "that the defendant knew the property was derived
frombank fraud.” The court acknow edged at a | ater proceeding
that this instruction inproperly increased the burden for the
governnment. Thus, while there was no need for the governnment to

prove Benjamn's knowledge on this point, the inproper
instruction |likely neant that the jury found that Benjam n had
such know edge. Even if he did not have that know edge,

however, that fact does not affect our analysis of the
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2. Crimnally derived property

Next, Benjam n argues that the governnment failed to
prove that he knew that the transactions involved crimnally
derived property. Section 1957 defines "crimmnally derived
property" as "any property constituting, or derived from
proceeds obtained from a crimnal offense.” 18 U.S.C. 8§
1957(f) (2). We have interpreted this element to require a
def endant to have "general know edge of the subject property's
crimnal nature.” Ri chard, 234 F.3d at 769. Benjam n's
conviction for bank fraud provi ded evidence that he realized the
funds originally in the Eastside Mtorsports account - which
were then used to obtain the bank checks - were derived from
crimnal activity.

Benj am n does not persuade us otherw se. He cl ainms
that the issuance of the bank checks in his own nane, and his
use of the checks to purchase a car in his own nane, indicate
his lack of knowl edge that the funds were crimnally derived.
However, Benjamn's use of his own nane for these transactions

is irrelevant. The subject property at issue for the nonetary

sufficiency of the evidence under 8 1957 because we consider
what the jury needed to find as though it had been instructed

properly. As we have held, "[a] patently erroneous .
instruction does not establish the standard by whi ch we neasure
the sufficiency of the evidence on appeal."” United States v.

Zanghi, 189 F.3d 71, 80 (1st Gir. 1999).
- 13-



transactions charged in counts eight and nine is the noney used
to obtain the bank checks. As we have expl ained, those funds
were crimnally derived because they originally arrived in the
East si de Motorsports account as a product of bank fraud.
Benjanm n also clainms that there is "no evidence, that
the defendant was aware of the nature, |[|ocation, source,
ownership or control of the checks deposited by DeCosta."
However, those unauthorized deposits of stolen checks were nade
with deposit slips pre-printed with the account information for
the Eastside Modtorsports account. Benjam n does not dispute
t hat he was responsi bl e for opening that account and that he did
so using a false name and a false social security nunber.
Because Benjam n opened the account, the jury reasonably could
have found that Benjam n was aware of DeCosta's deposits into
t he account using the pre-printed slips provided by the bank.
Addi tionally, Benjam n, signing checks as Ral ph Chapel, wote
t hree checks totaling $80,000 fromthe account later in the sane
day that DeCosta deposited the two stolen checks. These
ci rcunmst ances reasonably could | ead rational jurors to conclude
that Benjamn realized that the funds in the Eastside
Mot or sports account were derived from sone activity of a

crimnal or fraudul ent nature. See., e.q., R chard, 234 F.3d at

769 (uphol di ng conviction under 8 1957 where "[Db]ased upon [the
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def endant's] convictions of both mail fraud and securities
fraud, it is clear that he had sufficient know edge that the
nmoney he received from his investors - the subject property -

was crimnally derived"); United States v. Butler, 211 F. 3d 826,

830 (4th Cir. 2000) (finding that five cashiers' checks drawn on
funds obtai ned through bankruptcy fraud constituted "crimnally
derived property"). As we discussed above, there was also
evidence regarding Benjamin's cash w thdrawals and cashing of
ot her checks from which the jury could have inferred that the
two bank checks were drawn on funds that were derived fromthe
bank fraud. Therefore, we find the evidence sufficient for the
jury to have found that Benjamn realized the bank checks were
property derived fromcrimnal activity.

3. Monetary transaction affecting interstate comrerce

Finally, Benjam n clains that the nonetary transacti ons
did not have the requisite connection to interstate comrerce.
Section 1957(f) defines "nonetary transaction" as "the deposit,
wi t hdrawal , transfer, or exchange, in or affecting interstate or
foreign comerce, of funds or a nonetary instrument . . . by,
through, or to a financial institution." 18 U S.C 8§
1957(f)(1). Section 1957(f) only requires that the transactions

have a de mnims effect on commerce. See United States v.

Onens, 167 F.3d 739, 754 (1st Cir. 1999) (construing 18 U.S.C.
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8§ 1956).°> As proof on this point, the government offered Fl eet
Bank's certificate of insurance issued by the Federal Deposit
| nsurance Corporation (FDIC). This docunment, certifying that
the bank is federally insured, suffices to satisfy the
requi renent that the transactions had at | east a m nimal inpact

on interstate commerce. See United States v. Ford, 184 F. 3d

566, 584 (6th Cir. 1999) (construing 18 U.S.C. § 1956 and 8§

1957).
[11. Jury Instructions
Benjam n objects to the jury instructions on two
grounds. He argues first that the district court omtted an

instruction on the materiality of the fraud in its instructions
on bank fraud. Second, Benjamin clains that the court's
instructions on 8 1957 did not require the jury to find the
requi site connection between the nonetary transaction and
interstate comrerce. Because Benjamin did not raise these
obj ections before the district court, our review is for plain

error. See Fed. R Crim P. 52(b); see also United States v.

d ano, 507 U S. 725, 731 (1993); Baldyga, 233 F.3d at 680.
Thus, before deciding that any error requires a new trial, we

must find that the error affected Benjam n's substantial rights

5 The interstate commerce elenent of § 1957 and 8§ 1956
(nmoney | aundering) has been construed simlarly. See, e.qg.,
United States v. Ford, 184 F.3d 566, 583 (6th Cir. 1999).
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by affecting the outcome of the trial. See O ano, 507 U.S. at
731; Baldyga, 233 F.3d at 682.
A. Bank Fraud Instruction

As the governnent concedes, the district court did not
instruct the jury that materiality was a required el enent of the
"schenme or artifice to defraud" prong of bank fraud under 8§
1344(1).% Since the tine of Benjanmin's trial, the Suprene Court
has declared that materiality is an elenment of bank fraud in

proving that a defendant engaged in a scheme or artifice to

def r aud. See United States v. Neder, 527 U.S. 1, 25 (1999);

United States v. Col on- Munoz, 192 F.3d 210, 221 (1st Cir. 1999).

Thus, the court's failure to instruct the jury on this point was
error. As we noted above, Benjamn's failure to object to this
om ssion neans that we wll correct the error only if we
conclude that it affected his substantial rights. See d ano,
507 U.S. at 731. To answer this question, we nust determ ne
"whet her the record contai ns evidence that could rationally | ead
to a contrary finding with respect to the omtted elenent.”

Neder, 527 U.S. at 109. See al so Baldyga, 233 F.3d at 682.

6 Under the fal se pretenses prong of bank fraud, 8§ 1344(2),
the district court did instruct the jury that the false
representations needed to "relate to a material aspect of the
transaction in question.” Thus, Benjam n challenges the jury
instructions on only one of the two prongs of the statute.
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In Neder, the Court defined a matter as "material™ if
"a reasonable man woul d attach inportance to its existence or
nonexi stence in determning his choice of action in the
transaction in question."” Neder, 527 U S. at 222 n.5 (quoting

Rest at ement (Second) of Torts § 538 (1976)). We find that the

jury, properly instructed on this issue, easily would have found
Benjanm n's use of a false identification card and phony busi ness
to be material. In making the unauthorized deposits into and
wi thdrawal s out of the account, Benjamn further represented
t hat he was Ral ph Chapel and inplicitly represented that he was
aut horized to cash or deposit the stolen checks. Fl eet Bank
likely would have found Benjamn's use of false identifying
information inportant in determ ning whether the institution
would allow him to becone a banking custonmer and whether the
bank would credit his account for the amunt of the stolen
checks he and DeCosta presented for deposit. Thus, the record
does not contain evidence that could have led a rational jury to
reach a contrary finding on materiality.

B. Jury lInstruction on Engaging in Monetary Transactions Over
$10,000 in Property Derived from Unl awful Activity

Benjanmi n's objection to the jury instructions on these
counts is simlar to his challenge to the sufficiency of the
evi dence: he argues that the district court instructed the jury
in a way that allowed it to find himguilty w thout determ ning
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that the two transactions affected interstate comerce.
Contrary to his claim however, the district court instructed
the jury properly. As part of its explanation of "nonetary
transaction,” the court stated: "The term nonetary transaction
means the deposit, wthdrawal, transfer, or exchange in or
affecting interstate or foreign comerce of funds or a nonetary
instrunent by or through - by, through, or to a financial
institution.” The jury received an additional instruction on
this point after it requested a clarification during its
del i berations on the definition of interstate comerce. In
response to this inquiry, the district court instructed the

jury, in part, as follows:

[YJou nust still find that the
transactions had at least a mninmal effect
on interstate comerce; that is, that the
activities affected commerce in any way or
degr ee.

Now, the interstate comrerce el enent
can be established in several ways. First,
if you find that the governnment has proved
bank fraud as alleged in Count 1 of the
i ndi ctment, you are free to consi der whet her
or not the bank fraud, which is the
specified unlawful activity designated in
Counts 2 through 7 [the noney |[|aundering
counts], affected interstate comrerce.

Second, you are free to consider, if
you find that an initial deposit of funds
was made to Fl eet Bank, whether that initial
deposit of checks was to an FDIC-insured
financial institution.

Third, you are free to consider
whet her or not the source of that initial

-19-



deposit to Fleet Bank affected interstate
commerce in any way or degree.

We discern no error in this instruction. As we have expl ai ned,
8§ 1957 requires only that the nonetary transaction have a de
mnims effect on interstate conmerce. See Owens, 167 F.3d at
754. The theory of the governnment's case was that the four
stol en checks deposited in the Eastside Mtorsports account at
Fl eet Bank provided the funds for the purchase of the two bank
checks at issue in counts eight and nine. Therefore, the
instruction that the jury could find that these initial deposits
of stolen funds had a de mninm s effect on interstate conmerce -
ei ther because the bank to which they were deposited was FDI C-
i nsured or because the source of that deposit actually affected
interstate comerce to any degree - adequately described the
requi renments of § 1957.
V. Variance

Benjam n argues that there was a vari ance between what
was alleged in count one of the indictment, charging himwth
bank fraud, and the proof offered at trial. W wll reverse a
conviction for this reason only where "the variance works a
substantial interference with the defendant's right to be

informed of the charges.” United States v. Arcadi pane, 41 F. 3d

1, 6 (1st Cir. 1994). W consider this question de novo. See

United States v. Portela, 167 F.3d 687, 700 (1st Cir. 1999).
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Benjanmi n seens to argue in his brief that a variance
exi sted because the indictment charged him with bank fraud
requiring the prosecution to prove that he personally deposited
all of the checks involved, while the evidence denonstrated that
| an DeCosta made the two-check deposit on April 9. However,
count one of the indictnent charged Benjamin with bank fraud
under 18 U.S.C. 8§ 1344, as well as with aiding and abetting that
crime, in violation of 18 U S.C. 8 2. There is no requirenment

t hat a def endant personally commit an act to be held responsible

for aiding and abetting the conm ssion of that act. See Col on-

Munoz, 192 F.3d at 223; United States v. Loder, 23 F.3d 586

590-91 (1st Cir. 1994). The indictnment alleged that Benjamn
engaged in a schene to defraud Fleet Bank, and the evidence at
trial was offered to prove exactly that schene. We thus
conclude that the indictnment provided adequate notice to
Benj am n, and there was no variance in the proof offered.
V. Excul patory Evi dence

Benjamn claims that the district court erred in
denying his notion for a new trial based on the government's
failure to disclose handwiting exenplars he gave at the tine of
his arrest in violation of Brady v. Maryland, 373 U S. 83

(1963). We reviewthe district court's denial of his notion for
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an abuse of discretion. See United States v. Mintilla Rivera,

171 F.3d 37, 40 (1st Cir. 1999).

The handwiting sanples at i ssue here were taken at the
time of Benjamin's arrest as part of routine Secret Service
pr ocedur es. The government never analyzed the sanples or
introduced themat trial. Benjam n requested themin Septenber
1999 following his conviction, and the record indicates that
counsel for the government had not been aware of the exenplars
(presumably because they were never analyzed or used for any
purpose) prior to Benjamn's request. Wiile it was the
governnment's position then, and remains now, that it was not
required to produce the handwiting sanpl es because they were
not analyzed or even used, counsel nonetheless responded
promptly to Benjamn's |etter and produced the exenpl ars.

The prosecution is obligated to provide a defendant
access to material excul patory evidence that is in its control.

See United States v. Bagley, 473 U.S. 667, 675-76 (1985); Brady,

373 U. S. at 87. Evi dence is material only when "there is a
reasonabl e probability that, had the evidence been disclosed to
the defense, the result of the proceeding would have been
different.” Bagley, 473 U S. at 682. A "reasonable
probability" is one that is "sufficient to underm ne confidence

in the outcone." |1d.
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We concl ude easily that Benjam n received a fair trial
wi t hout presenting the handwiting exenplars for the jury's
consi derati on. He has not even attenpted to explain how the
sanples are material in the sense that they underm ne confidence
in the jury's verdict of quilty. | ndeed, as noted, the
exenplars were never analyzed or used as part of the
prosecution's case. The case against Benjamn did not rest on
an identification of his handwiting. Thus, we find that no
Brady violation occurred.

VI . Underrepresentation of African-Anericans in the Jury
Venire

Benjam n, who is African-American, clainms that the
underrepresentation of African-Anericans in his jury venire
violated his rights under the Sixth Amendment and the Jury
Sel ection and Service Act, 28 U S.C. § 1861. Gui ded by our

recent decision in United States v. Royal, 174 F.3d 1 (1st Cir.

1999), we reject this argunent.

"[ T] he Anmerican concept of the jury trial contenpl ates
a jury drawn from a fair cross section of the community."”
Tayl or v. Louisiana, 419 U. S. 522, 527 (1975). This requirenment
is fundanental to the right to jury trial guaranteed by the
Si xth Amendnment. See id. at 530; Royal, 174 F.3d at 6. To nake

a prima facie case that the right to a jury drawn froma fair
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cross-section of the community has been violated, a defendant
nmust establish the follow ng:

(1) that the group alleged to be excluded is
a "distinctive" group in the community;

(2) that the representation of this group in
venires from which juries are selected is
not fair and reasonable in relation to the
nunmber of such persons in the community; and
(3) that this underrepresentation is due to
systematic exclusion of the group in the
jury- selection process.

Duren v. Mssouri, 439 U. S. 357, 364 (1979). See also Royal

174 F.3d at 6.

In Royal, as here, the defendant argued that he was
entitled to a new trial because the jury selection process for
the District of Massachusetts produced a systematic under-
representation of African-Anmerican jurors. Royal was allowed to
i nspect the jury records for 1994 to investigate his claim and
he retai ned an expert to analyze this data. See Royal, 174 F. 3d
at 4-5. We noted at the outset of that opinion that "[t]here is
no dispute that Royal has satisfied the first prong of [the
Duren] test; blacks are unquestionably a "distinctive' group for
t he purpose of a fair cross-section analysis.” |d. at 6. Thus,
we turn to the second prong of the Duren test to analyze
Benjanm n's claim

We need not discuss the conplicated mathenmatical

anal yses we considered in Royal. For the purpose of evaluating
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Benjanmin's claim we rely on our conclusion that the statistics
about the jury selection procedure in Mssachusetts were
"insufficient to satisfy Royal's burden under the second prong

of Duren." Royal, 174 F.3d at 11. Benjam n attenpts to avoid

this result by claimng only that the statistical analysis in
Royal "uses outdated nunmbers from 1994." However, he has not
articul ated even a vague reason to suspect that the statistics
di scussed in Royal are no |onger accurate, |let alone that such
different statistics, if +they existed, would suffice to
establish a violation under Duren. In sum Benjam n has not
expl ai ned why Royal should not guide our analysis here.
Accordingly, we cannot conclude that the representation of

African-Anericans in the jury venires is not fair and
reasonable in relation to the nunmber of such persons in the
community." Duren, 439 U. S. at 364.°
VII. Ineffective Assistance of Counsel
Finally, Benjanmin argues that his Sixth Amendnent
rights were violated by the ineffective assistance of his trial

| awyer. However, "[w] e have held with a regularity bordering on

the nonotonous that fact-specific <clainms of ineffective

7 Because we find that Benjamin's claim falters on the
second prong of the Duren test, we do not consider whether the
al | eged underrepresentation of African-Americans in the jury
venires results fromtheir systematic exclusion fromthe jury
sel ection process. See Royal, 174 F.3d at 11.
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assi stance cannot make their debut on direct review of crim nal
convictions, but, rather, nmust originally be presented to, and

acted upon by, the trial court.” United States v. Mala, 7 F.3d

1058, 1063 (1st Cir. 1993); see also United States v. Berrios,

132 F.3d 834, 841 (1st Cir. 1998). Al t hough we have
occasionally reviewed ineffective assistance clains on direct
appeal, "we travel this route only when the critical facts are
not in dispute and the record is sufficiently devel oped to all ow
reasoned consideration of the claim™"™ Mala, 7 F.3d at 1063.
Concl uding that this is not such a case, we decline to consider
Benjanmn's claim This action, of course, is w thout prejudice
to Benjamin's right to raise the ineffective assistance of
counsel claimin a proceeding for post-conviction relief.
VII1. Conclusion

For the foregoing reasons, we affirm Benjamn's

convi ctions.

Affirned.
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